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The Dillon Rule can be a revelation to those who are relatively new to local government. Most members of the general public have NO knowledge of it or lack a grasp of how it limits the powers of local government. Indeed, Patricia S. (Pat) O’Bannon, Vice-Chair of the Henrico County Board of Supervisors, has included the Dillon Rule as a topic on her website under “Frequently Asked Questions”.
Virginia is a “Dillon Rule” state. An alternative would be to have “Home Rule”. In Virginia, local government jurisdictions do only those things which are permitted by state statute or authorized in the jurisdiction’s charter as granted by the state general assembly. Legally, all local government entities are a creature of their respective state. The absence of any reference to local government in the United States Constitution has left the form and function of local government jurisdictions to be determined by the individual state in which they reside.

The Dillon Rule is a matter of judicial precedent originating with the rulings and writings of the 19th century judge, John F. Dillon who served on the Iowa Supreme Court and the United States Court of Appeals for the Eighth Circuit. Subsequent to leaving the bench, he was elected President of the American Bar Association and became known as an expert on municipal law.
Jack Edwards, PhD, former President of the VML, former member of the James City County BOS and Professor Emeritus of Government at The College of William & Mary has characterized the Dillon Rule as a distraction. He has also speculated that in the wake of successful legislation to thwart the influence of the Dillon Rule, we likely would see a flurry of legislative proposals in the VA General Assembly to restrict specific powers of local government.
Hugh Keogh, former President of the Virginia State Chamber of Commerce, in September 2013 said that businesses looked to the Dillon Rule to insure an atmosphere of “predictability” in the Virginia business environment. Historically the Virginia business community could be counted upon to oppose efforts seeking relief from the Dillon Rule through actions of the General Assembly. Indeed, few observers of the Virginia General Assembly anticipate any meaningful efforts to somehow repeal or modify the rule in the foreseeable future.
Mark Flynn, General Counsel to the Virginia Municipal League, was asked, “IF the planets came into alignment and the governor, with support of leadership in both houses of the General Assembly, requested you to recommend legislation to lessen the burden of the Dillon Rule on local government in Virginia, what might you suggest?” His response; “A section in the early part of Title 15.2 that grants localities all powers they deem necessary or useful to carry out any services to the citizens.” To underscore the merit of seeking legislative relief, Mark provided examples of litigation in Virginia in which the Dillon Rule was cited specifically or in concept to question the authority of local government to regulate the activities of citizens.
Cases cited by Mark Flynn included the presence, and likely correlation, of potentially “high stakes” land development in the involved jurisdictions and a prominent role for local government land use regulation were it not defeated through litigation. They involved the placement of a cell tower in Albemarle County and the placement of a school in Loudoun County within the Purcellville Urban Growth Area Management Plan(PUGAMP) jurisdiction as negotiated by the county and Town of Purcellville. Both Albemarle and Loudoun Counties are among jurisdictions in Virginia where a relatively large amount of money finds its way into campaigns for local government office candidates. After all, land development in high growth areas and its regulation by local government is a high stakes affair. Of course, this correlation of Dillon Rule litigation and high stakes financial consequences is more than a coincidence.

Those familiar with the concepts of due process, both procedural and substantive, and the “taking” of land value as related to the citizen protections afforded by the Fifth Amendment to the U.S. Constitution, are likely to recognize the meticulous care exercised by Albemarle County and the Town of Purcellville in conjunction with Loudoun County. Yet, in both cases the “fundamental authority” of local government to exercise land use regulation was questioned.  In the Albemarle case the Dillon Rule was specifically cited by a jurist.

Questions for Group Discussion:
· Has your jurisdiction experienced the Dillon Rule as an impediment to action???   Example?
· What have the financial stakes been on occasions when your jurisdiction perceived itself to have struck the Dillon Rule barrier???  Were there consequences of inaction NOT measurable in dollars?
· Has your jurisdiction ever proceeded despite the advice of legal counsel that you were NOT authorized under the Dillon Rule to take such action??? (Did any member of your governing body, while in closed session, ever say, “we should ask for forgiveness later rather than permission now”?) 
