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A digest of legislative news from the General Assembly affecting local governments.




April 15, 2010

Local governments should take note 

of governor’s proposed amendments 
McDonnell refrains from vetoing any bills

Gov. Bob McDonnell’s press release on his amendments to the budget for the upcoming biennium say that they “focus overwhelmingly on measures designed to spur job creation and economic development in the Commonwealth, with another set of amendments designed to improve healthcare and public safety for Virginians.”


For the most part, McDonnell’s proposed amendments to legislation other than the budget are narrow and non-controversial.  The most substantive of the amendments are reported later in this bulletin. McDonnell did not veto any bills.


The amendments to HB 29, the budget for the remainder of Fiscal Year 2010, end up reducing the unappropriated balance by $8.7 million.  Almost all of the additional spending addresses a shortfall in the state’s information technology program.  There is some good news to municipalities holding elections in May. An amendment restores funding to the State Board of Elections for FY 10, and delays the requirements that municipalities holding May elections reimburse the State Board of Elections for the state costs of May elections.  


The amendments to HB 30, the budget for the 2010-2012 biennium, reduce overall spending by $17.2 million to help pay for a number of economic development initiatives.  (See the write-up for Commerce and Trade for the details.)  
Unfortunately for local governments, a number of the governor’s amendments are particularly problematic:

1.  The state would continue to back away from its commitment to the Comprehensive Services Act by further reducing its share of costs and furthermore proposing a cap on state funding.   Local costs for federally-mandated, sum-sufficient cases are not capped.

2. Local governments would lose the ability to revisit prior decisions in which they elected to pay the 5 percent employee share for retirement benefits on behalf of employees.  The budget adopted by the General Assembly would have allowed local employers to require current employees to pay a portion of that five percent pickup, and some local governments had elected to take that approach to balancing their budgets. Those local governments will now have to rely on other options, including more layoffs, salary reductions, furloughs, service reductions or tax increases.  Local officials, not the state, are in the best position to decide how to balance local budgets.

3. Another language amendment states that it is “anticipated” that localities will use the so-called benefit rate savings for school teachers to help maintain local school and law enforcement funding levels.  It is remarkable that the governor would feel compelled to tell local governments how to use local “savings.”  Local governments may want to take a fiscally prudent course and set aside some of these savings to pay for the increased retirement contributions that will have to paid in future years.  They may want to use those savings for economic development, to prevent tax increases, or to even to target tax relief.  Further, at least some of the savings will end up being used to make up for all the costs that the state is shifting to local governments.

4. The governor also proposes to increase the fines for speeding.  The additional $3.6 million each year would be used to further reduce state general fund support for public education.

5. The governor chose to ignore VML’s request to him regarding the use of communication sales and use tax proceeds for state purposes.  Instead, he is proposing additional budget language to make clear the state’s interest to use these funds for programs administered by the Department for the Deaf and Hard-of-Hearing.


In the positive column, there are amendments to increase the size of the Governor’s Opportunity Fund by $6 million, and to delete (for now) the language changing the definition of state-responsible prisoners.  In addition, amendments are proposed to restore $15.7 million of a $21.1 million shortfall in funding for constitutional officers.

Amendments to legislation


Gubernatorial amendments to bills passed by the General Assembly that are of interest to local governments follow by subject area:

Economic Development


HB 302 and SB 130 deal with state incentives for establishing new data centers.  The bills expand the sales and use tax exemption for the purchase of particular computer equipment, software, chillers and backup generators.  The new incentives apply to purchases made on or after July 1, 2010, but prior to June 30, 2020, although there is a special provision for purchases made last year.  The governor’s amendments amend these bills by applying a 25 new job threshold in communities with certain high unemployment rates or with enterprise zones.   For localities with lower unemployment rates or without enterprise zones, 50 new high-paying jobs would remain the threshold.  A capital investment of $150 million would also be required for a company to be eligible for the incentives.
Staff Contact: Neal Menkes (nmenkes@vml.org)

Health & Human Services


Gov. McDonnell suggested amendments to SB 410 (Vogel), which calls on the Secretary of Health and Human Resources and related agencies to develop a blueprint for livable communities and long-term services and supports for older Virginians and people with disabilities.  The amendments would change the date for the initial report from Nov. 30, 2009, to June 30, 2013, and clarify that updates would be given on a biennial basis after that date.

Staff Contact: Janet Areson (jareson@vml.org)

Public Safety

Governor resurrects defeated bill limiting local authority on animal control 


Gov. McDonnell recommends an amendment to HB 281 (Albo) by adding language that would prohibit local animal shelters from euthanizing, or prohibiting the adoption of any dog based solely on breed. HB 281 – as approved by the General Assembly – only seeks to increase the penalty for animal cruelty.  It is important to note that language of the proposed amendment was lifted directly from HB 429 (Griffith) which was defeated in a House subcommittee. 


Breed identification is a subjective matter. The only way to positively identify a breed is through DNA testing – a costly expenditure for already constrained local budgets.  Without the resources and time to conduct such testing local shelters will be open to accusations of limiting adoptions and euthanizing based on breed.  This could result in local shelters being required to house a dog for an excessive period of time instead of euthanizing them. Compounding the problem is the excessive number of dogs taken in by animal shelters and pounds on a yearly basis.  


In 2008 these localities took in the following number of dogs:

Augusta County - 4,747

City of Danville - 5,769 

Fairfax County - 5,090

Counties of Floyd/Franklin/Pittsylvania - 4,180

Counties of Montgomery/Alleghany/Bath/Graig/Giles - 3,029

Cities of Portsmouth /Chesapeake/Norfolk - 13,662 

Rockingham County/ City of Harrisonburg - 4,315

Counties of Spotsylvania/Caroline - 5,564 

City of Virginia Beach - 10,414
Staff contact: Joe Lerch (jlerch@vml.org
Amendments on noise ordinance bill submitted


SB 246 (Watkins) is the bill that authorizes civil penalties for noise ordinance violations, in addition to criminal penalties.  The Governor has amended the bill to expand the cases to which a civil-penalty noise ordinance would not apply.  As passed by the General Assembly, the new law would not apply to operations in industrially-zoned properties.  The amendment widens that to any industrial activity – no matter the zoning.

Staff contact: Mark Flynn (mflynn@vml.org)

Retirement/ Benefits


SB 613 (Wampler) will allow a member of the Virginia National Guard called to state active duty by the Governor to continue long-term health care coverage, at the member's expense.  The Governor amended the bill to also allow the individual to continue his life insurance at his expense if he chooses.  This bill is identical to HB 1233.
Staff contact: Kimberly Pollard (kpollard@vml.org)

Taxation

Amendment to affordable housing assessment bill creates a legal mess


The Governor amended one of the two major affordable housing assessment bills, SB 273 (Whipple) to expand the affordable housing assessment rules to buildings that have four or fewer affordable housing units.  This amendment perhaps has a laudable goal – to encourage the development of affordable housing – but it will definitely create problems statewide.  There are two problems.  1.  Affordable housing assessments are also affected by Va. Code § 58.1-3294, the section that precedes the section the amendment changes.   § 58.1-3294 prohibits the assessor from demanding that the property owner of buildings with four or fewer units provide income information to substantiate a request for assessment as affordable housing.  As a result, a property owner could assert that his rent is $100 per month when in fact each rental unit is $1,000 per month.  The assessor couldn’t require the property owner to confirm the rents, which can lead to fraud.  2.  There is a concern that applying the affordable housing rule to four or fewer units is unconstitutional.


For these reasons, VML urges the Senate to reject the amendments.  

Staff contact: Mark Flynn (mflynn@vml.org) 

Budget amendments

The following are the budget amendments proposed by the Governor that are of interest to local governments:

FY 2010 - HB 29

State Board of Elections


May elections.  The governor restores $80,000 in funding for the State Board of Elections in order to delay the requirement until the next biennium for municipalities to reimburse the Sate Board of Elections for the board’s costs associated with holding elections in May.  The explanation of the amendment states that “This gives localities more time to alter their local election schedule to avoid having to reimburse SBE for costs it incurs for May elections.” (Item 89)
2010-2012 - HB 30

Administration

Compensation Board 

(Jail and sheriff funding items are under public safety)


State contribution to retirement costs for constitutional officers and employees. Restores language in current budget limiting state payments for retirement benefits for constitutional officers and their employees to the lower of either a) the state employer retirement rate or b) the employer contribution rate for the city or county for which the officer or employee is employed.  Since the state employer contribution rate is set at a miniscule 2.13 percent in FY 11 and 2.08 percent in FY 12, this means that cities and counties will pay the vast majority of these retirement expenses.  (Item 67.90)


Partial restoration of funding.  Cities and counties were taken aback by allocations announced by the Compensation Board in late March, as the allocations were lower than anticipated based on percentage reductions announced by the General Assembly in mid-March.  The discrepancy related to how the Compensation Board accounted for reductions relating to retirement and to vacancy savings, and meant that the Comp Board allocations to localities were $21.1 million a year lower than anticipated.  The governor’s amendment states that the appropriation to the Comp Board includes retirement and benefits savings of $21.1 million a year, and restores $15.8 million of that in each year.  The amendment prohibits the Comp Board from implementing reduction strategies based on personnel turnover and vacancy savings.  The remaining $5.3 million stays in the general fund. (Item 67.95)

Commerce and Trade
VML staff contact:  Neal Menkes / nmenkes@vml.org

The governor’s amendments pump up spending for economic development by $17.5 million for the biennium.  No other area of the budget would receive such an increase.  Below are the highlights of those amendments which are of the greatest interest to local governments.

Economic Development Incentive Payments

Business Incentives. Provides $3.4 million the first year and $5.8 million the second year for three economic development projects (Item 96):

Location

Project




Amount
Henrico County
Bank of America/data center 

$3.4 million

Hopewell

Biofuels Production Incentive Grant
$4.8 million

Harrisonburg

SRI research facility


$1.0 million


Governor’s Development Opportunity Fund.  Restores $6.0 million in FY12, bringing the second-year total to $11.8 million.  In his message to the House of Delegates, the governor wrote that the “additional funding will send a clear signal to the business and economic development community that Virginia is committed to creating jobs through attracting, development, and growing business as a public policy priority.”  (Item 96)


Domestic Manufacturing.  The federal IRS Section 199 provision encourages domestic manufacturing.  The General Assembly had decided to no longer conform state tax law to this federal provision.  The governor proposes to retain the conformity to permit manufacturers to take certain deductions at the current rate of six percent.  The governor’s amendment will cost some $10.0 million in FY12.  (Item 0 and Item 5-0.00)

Department of Mines, Minerals and Energy  


Mine Safety.  Restores $750,000 in FY11 to the agency.  The funding ensures that the agency has the resources and staff to limit safety risks for the public and for the miners.  The spending cut in the second year is not restored.  (Item 112.10)

Virginia Economic Development Partnership

Operational Support.  Restores $528,313 in FY11 to the agency.  The General Assembly had reduced the agency’s operating budget by 15 percent in each year.  The governor’s amendment means the first-year spending cut is roughly 10 percent.  (Item 114) 
Compensation & benefits

VML staff contact: Mary Jo Fields / mfields@vml.org 

Use of local savings from retirement contribution reductions.  The governor recommends language that expresses legislative intent that localities use local savings from benefits rate reduction to help maintain local school and law enforcement funding levels.  The amendment states that local savings are expected to be over $500 million.  (Item 469)  It is remarkable that the governor and General Assembly would feel compelled to tell local governments to go ahead and use these “savings” for these two spending items. Local governments may want to set aside some of these savings to pay for the increased retirement contributions that they will have to pay in future years, or might want to use those savings for economic development, to prevent tax increases, or to even target tax relief.  Further, the state budget passes on numerous costs to local governments which will certainly help eat up these “savings.” (Item 469)

Local employee contribution to retirement.  Removes language that would have allowed local employers to require current employees to begin paying a portion of the required five percent employee contribution to retirement.  The language declares that an employer’s election to pick up and pay VRS contributions for employees hired on or before June 30, 2010, is irrevocable.  (Item 469)


Constitutional officers and employees. Restores language in current budget limiting state payments for retirement benefits for constitutional officers and their employees to the lower of either a) the state employer retirement rate or b) the employer contribution rate for the city or county for which the officer or employee is employed.  Since the state employer contribution rate is set at a miniscule 2.13 percent in FY 11 and 2.08 percent in FY 12, this means that cities and counties will pay the vast majority of these retirement expenses.  (Item 67.90)

Group life insurance contribution rates.  Corrects a discrepancy in the budget to set the group life insurance contribution rate for teachers and state employees at 0.28 percent.  State and local employees are in the same group life insurance plan, and VRS will extend that same group life rate of 0.28 percent to local employees as well.  The budget adopted in March contained a rate of 0.33 percent in one budget amendment, but a rate of 0.28 percent in another. (Item 469)
 
Bonus payment to state employees.  The budget adopted in March authorized a one-time bonus payment of 3 percent of base pay for state employees on Dec. 16, 2010 contingent on general fund revenue collections for FY10 exceeding the official revenue forecast by $82 million.  The amendment includes year-end general fund balances in the amount used to determine whether that $82 million trigger is met.  The amendment also limits the bonus to classified and other full-time state employees.  (Item 469)  

State health insurance prescription coverage.  Reduces the cost of the state prescription drug program for state employees by $7 million by removing coverage for non-sedating antihistamines and erectile dysfunction drugs, and by implementing a new 90-day network for maintenance drugs.  Members taking maintenance drugs for treatment of chronic conditions will be required to obtain prescriptions through the 90-day maintenance network after the completion of two 30-day supply prescriptions.  The copayment for the 90-day supply will be twice the retail co-pay for a 30-day supply. (Item 469)
Direct Aid to Education
VML staff contact: Mary Jo Fields / mfields@vml.org 

Literary Fund transfers.  Transfers an additional $3.6 million a year from the Literary Fund to the general fund to pay a portion of state teacher retirement costs.  The additional revenue is anticipated from the increased penalties for speeding violations included in another amendment. This means raises the total transfer from the Literary Fund to $141.6 million in FY 11 and $128.1 million in FY12. (Item 132)

Other Education
VML staff contact: Mary Jo Fields / mfields@vml.org 

Public broadcasting.  Reduces state funding by an additional $592,835 in FY 12 to phase out funding for public radio and television over a four-year period. (Item 122).  The budget already reduced state funding by 15 percent in both FY 11 and FY 12. 


Educational telecommunications.  Reduces state funding for educational telecommunications and radio reading services by $555,334 in FY11 and $1.1 million in FY 12 to phase out funding over a four-year period. (Item 123)

Finance
VML staff contact: Neal Menkes/ nmenkes@vml.org; Janet Areson / jareson@vml.org 

Communication Sales and Use Tax.  This tax was the result of years of negotiation between industry providers and local governments in which local governments ceded the right to impose communications taxes for a unitary measure.  The bottom line is that these are local taxes which are only collected by the state, and are not state general fund revenues as asserted by the General Assembly.  The governor’s budget amendment ignores the recommendation made to him by VML and VACo on March 30 to veto the offending budget language.  Instead, the governor offers additional language to make clear that these revenues can be used to pay for other services managed by the Department for the Deaf and Hard-of-Hearing.  The general fund previously supported these services.  (Item 262)

Human Services
VML staff contact:  Janet Areson/ jareson@vml.org

Comprehensive Services Act.  Reduces the state’s contribution to this program by $3.3 million in the first year and by $6.6 million in the second year.  This is in addition to the $65 million reduction in the program taken by the General Assembly and Gov. Kaine’s introduced budget.   Also imposes a cap on state general fund expenditures for this program, while maintaining the requirement that local governments meet the costs for federally-mandated, sum-sufficient cases and new categories of children that the state added into the sum-sufficient category (following an advisory opinion of then-Attorney General McDonnell).  (Item 274)

Intensive in-home services for children.  Strikes language added by the General Assembly to require the Department of Medical Assistance Services to work with community services boards and others to establish rates for intensive in-home services based on quality indicators.  Adds language to provide a transition period for lowering the rates paid for intensive in-home services for children under Medicaid.  Previous language lowered the rates from $70 to $60 an hour as of Feb. 1, 2010.  This language adjusts the rate to $65 an hour as of July 1, 2010, and lowers it to $60 an hour on July 1, 2011.  (Item 297)

FMAP extension funding.  Makes the same amendment to 19 funding areas within the Medicaid budget.  The amendment would give the Governor the authority to decide how much, if any, funding from the Federal Medical Assistance Percentage (FMAP), would be used to make up for reductions in these areas.  The 19 funding areas include home- and community-based intellectual disability waivers, residential psychiatric facilities, nursing facilities and special care facilities, mental health day treatment, and school division medical and transportation reimbursements for Medicaid-eligible populations.  According to the Governor, the General Assembly incorrectly estimated the amount of federal funding the state would get under FMAP versus the amount it restored to programs (a gap of $13.8 million).  An extension of FMAP has not yet been approved by Congress.  (Items 297, 305, 320)

Expansion of Medicaid managed care.  Adds language to direct the Department of Medical Assistance Services to seek federal authority to implement an integrated managed care program for Medicaid and FAMIS populations statewide.  Managed care entities would be procured to include all regions of the state.  It would cover all acute care needs and add community mental health and substance abuse services, residential treatment, and mental health/substance abuse case management services that are currently carved out of existing managed care programs in Virginia.  This effort would include coverage of acute and long term care services for Medicaid-eligible children in foster care and under the custody of a local department of social services, as well as all waiver program consumers.  The foster care component would be in the second phase of this effort.  (Item 297)

TANF allocation transfers.  A series of amendments under the Department of Social Services reduce Temporary Assistance for Needy Families (TANF) funding for programs and uses the TANF funding to supplement the child support enforcement program (which, until a few years ago, was a self-sustaining program).  These amendments affect self-sufficiency programs ($2.4 million reduction), and non-state agencies such as community action agencies (reduction of $0.6 million), Healthy Families of Virginia (reduction of $1.8 million), and Homeless Assistance and Prevention (reduction of $0.6 million), all in the first year of the budget.  The lost maintenance of effort would be replaced with eligible spending in the state pre-K program.  (Items 327, 329, 333)

FMAP extension funding.  A series of amendments gives the Governor the authority to allocate – or not allocate -- federal dollars to programs under the Department of Social Services that the General Assembly said would be restored if Congress extended the Federal Medical Assistance Percentage (FMAP) to states.  The affected funding areas include local social services department staff, adult programs and services (such as in-home services and foster care), child welfare services, and supplemental services (including general relief and emergency assistance).  According to the Governor, the General Assembly miscalculated how much Virginia would receive versus how much it would restore to programs (a gap of $13.8 million).  Congress has not yet approved a FMAP extension.  (Items 328, 330, 331, 332, 333)


Other purchased services.  Eliminates state funding of $1.75 million in the second year for other purchased services made by local departments of social services on behalf of abused, neglected, or exploited children and adults.  (Item 330)


General relief – for children only.  Specifies that if the FMAP extension does not occur and Virginia’s general relief program is reduced by $2.4 million, the program’s funding would be limited to unattached child-only cases.  (Item 332)
Natural Resources

VML staff contact: Joseph Lerch / jlerch@vml.org
Water Quality 


Department of Environmental Quality – Water Permit Fees. Amends budget Item 355 #1c by requiring the State Water Control Board to increase water permit fees to cover no more than 50 percent of the direct costs of operating the permit program. The item as passed by the General Assembly specified an increase of at least 39 percent - and no more than 100 percent - of the direct costs of operating the permit program.  It is estimated that the increase in fees will result in annual general fund savings of $1.25 million. The new fees take effect July 1, 2010.
Solid Waste


Department of Environmental Quality –Waste Permit Fees. Amends budget Item 354 #1c by requiring the Waste Management Board to increase solid waste permit fees to cover no more than 60 percent of the direct costs of operating the permit program. The item as passed by the General Assembly specified an increase of at least 58 percent - and no more than 100 percent - of the direct costs of operating the permit program.  It is estimated that the increase in fees will result in annual general fund savings of $1.25 million. The new fee schedule becomes effective July 1, 2010.


Additionally, this amendment directs DEQ to “…convene a representative group of stakeholders for the purpose of reviewing and making recommendations to the Secretary of Natural Resources and Chairmen of the Senate Finance and House Appropriations Committees concerning the appropriate solid waste fee structure for funding a portion of the department’s direct solid waste program and efficiencies in containing permit costs…and make a final report no later than December 1, 2010."
Public Safety
VML staff contact:  Jessica Stuart/jstuart@vml.org
Department of Corrections 
Regional jail construction.  Removes language that would have placed conditions on the construction of a regional jail serving the counties of Rappahannock, Shenandoah, and Warren that included limiting the jail to 375 beds and as a condition of state reimbursement, the localities would have had to enter into an agreement to permit state-responsible inmates to be housed in the facility at no cost to the Commonwealth. (Item 377)

Issuance of bonds for regional jail.  The governor recommends language authorizing the Virginia Public Building Authority to issue bonds in the amount of $32,840,850 to pay the state's share of the construction costs of a new regional jail serving Rappahannock, Shenandoah, and Warren counties. The state reimbursement for the project will not be made before July 1, 2012, and any reimbursement for the new projects will be subject to the Board of Corrections' approval of the final expenditures. (Item 271) 
State-responsible offenders.  Removes language that would have changed the definition of state-responsible offenders from felons with sentences of one year or more to felons with sentences of two years or more.  Instead, the governor recommends language that directs the Secretaries of Finance, Public Safety, and Administration to establish a task force study regarding this issue and the ramifications.  (Item 377)

Department of Criminal Justice Services
Alzheimer’s training funding.  Restores language and $50,000 in funding in the first year for the training of law enforcement officers and first responder personnel in managing persons with Alzheimer’s disease or other memory related impairments.  The governor also recommends language that requires the Department of Criminal Justice Services to work with non-profits and private sources to identify funding alternatives to continue the program in FY 12 and beyond.  (Item 381)

Department of Juvenile Justice

VJCCCA and Commonwealth Challenge Program.  Proposes reinstating funding for the Virginia Commonwealth Challenge Program, run by the Department of Military Affairs.  The funding for this would come as a result of making additional statewide cuts to the Virginia Juvenile Community Crime Control Act (VJCCCA) in the amount of $600,000 for the first year and $1.34 million in the second year.  VJCCCA is a state and local government partnership in which local governments provide programs and services for juvenile offenders as alternatives to secure detention and commitment to state corrections centers.  The recent history of cuts to this program is as follows:

· 51% cut in 2002 (for FY03)

· 2.50% in FY08

· 4.17% in FY09

· 5% in FY10

· 19% in budget adopted in 2010 for FY11

· Now an additional $600,000 for FY11 and $1,335, 213 for FY12
In short, a single program would benefit from cuts to community-based programs statewide. (Item 399)

Miscellaneous 
Criminal penalty fees.  The governor recommends increasing attorney fees for certain felony indictments from $15 to $40 per count and fees for certain misdemeanor convictions from $5 to $15 per count.  (Item 5-0.00)

Transportation
VML staff contact: Joseph Lerch / jlerch@vml.org 

Speeding Fines.  Increases the fine for speeding by $1 per mile-per-hour in excess of the posted speed limit.  The governor’s amendment states that this amendment would also result in an additional $2.9 million collected by cities, towns and counties.  (Item 5-0.00)

