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March 15, 2009
General Assembly adjourns on time but sidesteps around transportation, redistricting, and public education financing


It was down to the wire before the budget conferees finally agreed on amendments to the state budget.  After the budgets amendments were reproduced and distributed, each house raced through adoption.  The big item left after approving the budget was the perennial battle over electing judges.  Both houses then wrapped up some straggling issues and threw in the towel, the Senate adjourning at 8:45 p.m., the House just two minutes later.   


Gov. Tim Kaine has until March 30 to submit amendments or vetoes to legislation enacted during the session.  The General Assembly then reconvenes April 8 to consider those amendments and vetoes. Look for additional bulletins on these actions.   


Although the budget and ever-worsening economic situation dominated the 2009 session, at the forefront of each legislator’s mind, particularly in the House, was the upcoming election for all 100 seats in the House of Delegates.  The outcome of the 2009 election will affect redistricting in 2011 and, potentially, control of the House for the next ten years.  With so much at stake, both parties shied away from issues like transportation and public education financing that could stir controversy later in the year as voters turn their attention towards November. 


The grim budget figures caused high anxiety from the statehouse to city and town halls and to county courthouses across the Commonwealth.  Were it not for the last-minute availability of funds from the federal stimulus package, the anxiety would have changed into something far worse for local governments now in the midst of budget development. The big question is what will happen in the next session, when the 2010-2012 state budget will be up for adoption, and the federal stimulus money starts drying up.


Considering the political and budgetary “distractions,” VML had a successful session, defeating or pushing aside legislation that would have hindered local finances and local land use decisions.  But, VML’s season also included a legislative initiative that will improve local governments’ ability to deal with blighted property.  HB 1671 (Dance) and SB 1094 (Locke) incorporate the cumulative wisdom of building officials, local government attorneys and others that was endorsed by the Housing Commission and enacted. 


In addition, VML continued to strengthen its partnership with other local government associations and local liaisons to turn back the worst of the assaults on local government authority, including the defeat of legislation that would have repealed the business, professional and occupational license tax.  


The greatest credit for any successes that VML enjoyed belongs to the elected and appointed officials who took the time to pick up the phone, write an e-mail or send a fax to their legislators about issues highlighted in the VML Bulletin and Action Calls.  The importance of a senator or delegate receiving a message from his or her local elected official, city or town manager or local government attorney cannot be overestimated.  The VML staff extends its greatest appreciation to all those who responded to our requests for assistance.

Budget Overview


It was late in the day, and legislators were eager to return home when the compromise budget amendments came up for floor votes.  The House overwhelmingly passed the measure by a 90 to 8 vote.  Unlike last year’s largely partisan vote on the budget, Senators approved this year’s budget amendment package by a vote of 35 to 5.


Gov. Kaine later issued a news release pointing out that the Virginia budget is the first state budget in the nation to incorporate funds from the American Recovery and Reinvestment Act. The expected federal funds will prevent an additional $800 million of spending reductions to key areas, including Medicaid, education, and the state workforce. (Virginia is expected to receive approximately $4.8 billion over the lifetime of the federal stimulus package.)  The governor claimed the stimulus act saved the jobs of 7,000 state classified employees.


The federal stimulus money along with the freefall of general fund revenues and the new policy direction adopted by the governor and General Assembly for funding public education are the most compelling stories of the 2009 budget struggle.


Just a year ago the General Assembly enacted a two-year budget assuming $34.6 billion of general fund resources.  The amendment package adopted Saturday night for the 2008-2010 biennium is now $2.8 billion or 8 percent less at $31.8 billion.  General fund revenues are expected to drop $3.7 billion during the biennium.  All of the major general fund resources are in decline, including individual withholding tax, individual non-withholding tax, and the sales and use tax.  The sputtering economy, rising unemployment, falling housing prices, and a lack of consumer confidence are the factors behind the shrinking revenue collections.  

The $1.2 billion impact of the American Recovery and Reinvestment Act is significant, helping to restore budget cuts recommended by the governor in the introduced budget bill or in earlier House and Senate amendment packages.  For example, the Recovery Act’s change to increase the federal share of the Medicaid program “frees up” $962.5 million.  Among other budget items, this allowed the General Assembly to eliminate the seven percent reduction Gov. Kaine proposed in FY10 for state assistance to local police departments (‘599’).  The compromise budget proposal includes a language amendment requiring the governor to submit quarterly expenditure reports on the federal stimulus program to the House Appropriations and Senate Finance Committees.  The amendment estimates that Virginia could receive as much as $4.8 billion of federal stimulus dollars, including $983.9 million for education, $165.3 million for Title I grants to local education authorities, $47.9 million for Title I school improvements, $281.4 million for special education, $694.5 million for highways and bridges, and $355 million for food stamp benefits.

The General Assembly accepted, at least in part, most of Gov. Kaine’s policy changes, including the use of a cap on the number of support positions to be funded by the state for public education.  The conferees said that the cap is to be applied just for FY10, but the acceptance of the cap, even just for one year, is unprecedented. The General Assembly also agreed to eliminate the $27.5 million a year of state dollars for school construction grants fund, and only partially restored the school divisions’ portion of lottery profits, using most of the lottery dollars to supplant state general fund dollars for education. 


The state budget makes up for the reductions in state aid that would have resulted from these policy changes with funds from the federal stimulus package. It also directs that those funds be used in FY11.


The real issue, however, is state funding for the re-benchmarking of funding for public education in the next biennium.  What will take the place of the federal stimulus dollars after FY11?  The budget adopted this year appears to answer the question -- the state is on a course to rein in its funding support for K-12 education.


Despite adopting policies leading to a reduced funding commitment, the state continues to raise the bar on accountability standards.  As reported in the Feb. 20  issue of the Legislative Bulletin, the State Board of Education added several new requirements that schools will begin meeting in the 2011-2012 academic year. These include tying school accreditation to a graduation index, and requiring the completion of an academic career plan for every 7th grader in the state.  That plan has to be updated in the 8th, 9th and 11th grades as well-a massive amount of time, money and paperwork.  


Perhaps this budget is a case of muddling through with some services cut and others funded minimally with the assistance of federal stimulus dollars.  What is clear is the economy’s impact on state tax collections, and the gamble that stimulus dollars will rekindle and revive the economy sufficiently to increase federal, state and local revenues.   If the gamble does not pay off, the new funding policies offered by governor and legislature in this budget hint at an even more troubling budget in the 2010 session.


A detailed overview of the effect of the budget on cities, towns and counties is posted as the March 3 Legislative Bulletin at www.vml.org.

Education

Staff contact: Mary Jo Fields (mfields@vml.org)


HB 2166 (Lohr) delays implementation of any statutes or regulations prescribing additional requirements for graduation or accreditation of schools until July 1, 2010 (fiscal year 2011), unless such statutes or regulations are required by federal code, federal regulation, or court action.  By delaying implementation of any new statutes or regulations, any costs associated with them would not be realized until the 2010-2012 biennium.  This bill does not affect the new standards adopted by the Board of Education on Feb. 18, as those standards do not take effect until the 2010-2011 school year.

Economic Development

Staff Contact:  Neal Menkes (nmenkes@vml.org)


Virginia Resources Authority

SB 989 (Colgan) clarifies that the Virginia Resources Authority is authorized to finance projects of local government buildings, including administrative and operations systems and other local government equipment and infrastructure.


SB 1451 (Colgan) increases the Virginia Resources Authority’s (VRA) debt ceiling from $900 million to $1.5 billion. VRA assists localities with financing infrastructure projects. The debt ceiling represents the total amount of bonds VRA may issue or local obligations they may guarantee without needing prior approval of the General Assembly.


SB 1476 (Marsh) and HB 1936 (Ingram) clarify that the Virginia Resources Authority is authorized to finance any program or project to perform site acquisition or site development work for economic and community development projects for any local government.


Incentives

HB 2332 (Phillips) and SB 1165 (Watkins) increase from $50,000 to $100,000 the minimum amount of investment required to be made in the rehabilitation or expansion of a building in order to be eligible for an enterprise zone incentive grant, and increase from $250,000 to $500,000 the minimum amount of investment required to be made for new construction in order to be eligible for an enterprise zone incentive grant.  Grants will be calculated at a rate of 20 percent of the amount of qualified real property investment in excess of $500,000 for the construction of a new building or facility.  Grants will be calculated at a rate of 20 percent of the amount of qualified real property investment in excess of $100,000 in the case of a rehabilitation or expansion of an existing building or facility.  The bill provides that any investor making $5 million or less in qualified real property investment in a building would be allowed a maximum of $100,000 in enterprise zone incentive grants within any five-year period for such building (the current maximum is $125,000). The bill provides that any investor making more than $5 million in qualified real property investment in a building would be allowed a maximum of $200,000 in enterprise zone incentive grants within any five-year period for such building (the current maximum is $250,000).


HB 2550 (Cox) and SB 1119 (Colgan) establish the Major Employment and Investment (MEI) Project Approval Commission; authorize the Virginia Public Building Authority (VPBA) to finance MEI projects in terms of land, buildings, infrastructure, and improvements. In addition, the bills authorize the Virginia Resources Authority to finance site acquisition and site development work for the benefit of economic development projects. The measures define a MEI project as "a high-impact regional economic development project in which a private entity is expected to make a capital investment in real and tangible personal property exceeding $250 million and create more than 400 new full-time jobs, and is expected to have a substantial direct and indirect economic impact on surrounding communities.” 

Eminent domain

Staff contact: Randy Cook (wrcook@mmpec.com)   

Senate committee rejects constitutional amendments SEQ CHAPTER \h \r 1 

  
The Senate Privileges & Elections Committee defeated two constitutional amendments - HJR 725 (Bell) and SJR 290 (Obenshain) - that would have restricted even further eminent domain authority for state and local governments and other agencies having condemnation authority.  The senators on the committee were persuaded that it would be premature and inappropriate to amend the constitution in light of the comprehensive statutory reform enacted in 2007.   


These votes represented an important victory for all local governments and others who recognized the importance of preserving reasonable eminent domain authority.  

Please thank your senators and delegates who voted with local government for holding solid in light of intense political pressure from the Farm Bureau and other property rights organizations.  And thanks to the local elected officials who worked so persistently in contacting their General Assembly members to ensure that these constitutional amendments were defeated.  

Be sure to thank these senators who voted to pass by HJR 725: Howell, Deeds, Whipple, Puckett, Edwards, Blevins, McEachin, Petersen, Barker and Northam.  Voting in support of the amendment were senators Martin, Stolle, Obenshain, Smith and Vogel.  Also thank these delegates who voted against HJR 725 on the House floor: Alexander, Amundson, Brink, Bulova, Caputo, Ebbin, Eisenberg, Englin, Hall, Herring, Hull, Marsden, Mathieson, McClellan, McQuinn, Melvin, Morrissey, Nichols, Plum, Pollard, Rust, J.M. Scott, Shannon, Sickles, Spruill, Toscano, Tyler, Valentine, Vanderhye, Ward and Watts.

Environment

Staff contact: Joe Lerch (jlerch@vml.org)

Delay in local stormwater regulations passes


HB 1991 extends the effective date of new stormwater regulations, as well as the period of time that localities have to adopt a local stormwater management program.  Under current law affected local governments (those covered by the Chesapeake Bay Preservation Act and/or required to have a municipal separate storm sewer system permit – aka MS4) are required to adopt a program no sooner than 12 months and no later than 18 months after state regulations have become effective.  The deadline for adoption has now been extended to no sooner than 15 months to no later than 21 months after state regulations are effective. It also allows for extensions beyond the deadline of up 12 months if the Soil and Water Conservation Board deems that a local government has made substantive progress in adopting a program.  While the timetable to adopt the regulations is by December of 2009, this bill would delay the effective date of these regulations to no sooner than July 1, 2010.    


A delayed effective date for the regulations, coupled with an extension for program adoption, should allow adequate time for local governments to establish workable programs that meet Virginia’s water quality goals.

Clean energy financing program for local governments passes 

SB 1212 gives localities the authority to create a clean energy loan program. The purpose of the program is to make installation of renewable energy systems (such as photovoltaic) and/or energy efficiency improvements (such as windows and insulation) affordable by providing low interest rates, longer terms, and easy application. Such an initiative could be established as revolving loan program and would be eligible to receive federal funding through Energy Efficiency and Conservation Block Grants (EECBG) established through the Energy Independence and Security Act of 2007.  Substantial funding for these grants is part of the stimulus plan currently before congress.

The legislation also allows for repayment on loans to be combined with billings for water and sewer charges or real property tax assessments and would be applicable to both residential and commercial property.  This particular feature allows for the cost of the energy improvements to travel with the property if it is sold over the period of the loan financing, thereby removing a key barrier for investment in renewable energy and energy efficient systems.

Local authority for stormwater offsets passes


An innovative program to develop stormwater nutrient offsets authorizes local governments to allow stormwater permit holders to comply with nonpoint nutrient runoff water quality criteria by either by (A) acquiring offsite nonpoint nutrient offsets as set out in the Virginia Nutrient Credit Exchange Law of 2005 or (B) through a local fee-in-lieu-of program that funds municipal water quality improvements projects.  Such programs currently exist in several localities throughout the state.  HB 2168 as originally drafted would have given priority to private offsets thereby eliminating funding for innovative programs such as Henrico County’s Stream Assessment Watershed Program. This program involves the capitalization and construction of stream restoration, channel protection, buffer establishment, urban stormwater retrofits, and regional stormwater controls.  VML and the Virginia Municipal Stormwater Association (VAMSA) were successful in getting the bill amended to restore priority for funding local programs.    

Local recycling programs for rechargeable batteries passes

HB 2177 gives local governments the authority to enforce bans on the disposal of rechargeable batteries, provided the locality has implemented a recycling program that is capable of handling all rechargeable batteries generated within its jurisdiction.  The legislation would enable local governments take advantage of a cost-free program supported by the nonprofit Rechargeable Battery Recycling Corporation (RBRC).  The program provides convenient drop-off sites for the disposal of rechargeable batteries and cell phones, thereby preventing their entrance into the solid waste stream.

FOIA

Staff contact: Mark Flynn (mflynn@vml.org)


SB 1319 (Houck) clarifies that minutes of public meetings must be in writing.  The bill was a recommendation of the Freedom of Information Advisory Council.

Land Use

Staff contact: Mark Flynn (mflynn@vml.org)


VML’s derelict structures bills, SB 1094 (Locke) and HB 1671 (Dance) authorize localities to establish a tax abatement program to help prod owners of derelict buildings (vacant, no electricity and boarded up for 6 months) to take action to demolish or renovate the building.  The bills also shorten the time for a locality to enforce a lien against property for money the locality spends to clear problems with the property from two to one year.  The bills also simplify the spot blight process.  This legislation was a cooperative effort with the realtors association and the Virginia Housing Commission.  


Along with the derelict structures bills, HB 2266 (Ware, O.) and SB 1478 (Locke) exempt from disclosure the name, address and phone number of persons making building code or fire prevention code complaints.  This idea was developed by a VML work group during the summer of 2008.


SB 1416  (Blevins) allows localities to provide enhanced protection for archaeological resources.  The locality may require the developer to submit a plan to preserve or accommodate the historic resources, if located in an historic district and if development will impact the resources, 


SB 1369 (Barker) and HB 2138 (Miller, J.) permit localities to charge a property owner for the cost of removing graffiti from a private building, wall, fence, or other structure located on an unoccupied property.  Unpaid costs are a lien against the property if the locality gives a minimum of 15 days notice to the property owner prior to the removal of the defacement.   This is a useful aid to localities fighting blight.


The standard to apply for granting variances by a board of zoning appeals was relaxed by HB 2326 (Athey) by removing the phrase “approaching confiscation” from the rule that the property owner must show undue hardship in order to be eligible for a variance.  


VML negotiated with the home building industry on the details of HB 2077 (Oder). As enacted, the bill extends until 2014 the time that special use permits, conditional use permits, site plans, subdivision plats and certain categories of proffers remain valid.  VML worked with the patron and the industry to reach a compromise that would mitigate the more damaging approach in the legislation as introduced while recognizing the need to help the industry survive in these financially disastrous times for construction.  


The statute governing reconstruction of a nonconforming building that is destroyed by flood, hurricane and similar acts of God was clarified by HB 1680 (Orrock) so that a building so destroyed may be rebuilt.  In addition, a nonconforming building destroyed by any accidental fire may be rebuilt.  

Human services

Staff contact: Janet Areson (jareson@vml.org)

CSA bills approved


Legislation affecting the Comprehensive Services Act for At-Risk Youth and Families was approved this session.   Four bills ultimately were approved; one of those incorporated three other bills originally introduced in January.  


SB 1179 (Hanger) adds to the membership of the State Executive Council (SEC) of CSA.  The SEC serves as the policy-making body governing CSA.  The bill originally increased the local government representation on the SEC by two additional positions, but was amended in the House to increase it by only one.  As a result, local governments will have three representatives on the council.  These representatives must be members of a local governing body or chief administrative official.  The bill also added an additional private provider representative to the council (for a total of two), and added a public provider representative as well.  It also added the Governor’s special advisor on children’s issues as an ex officio member of the council.  Finally, the bill established a limit of two three-year terms for the gubernatorial appointees on the council (i.e., the local government, private provider, and parent representatives).   


Two CSA-related bills, SB 1180 (Hanger) and SB 1181 (Hanger; the bill now incorporates his bills SB 1182, 1183, and 1184), deal with data reporting requirements and other administrative requirements of the program.  


SB 1180 requires the State Executive Council to analyze and report on expenditures associated with children who do not receive pool funding and have emotional and behavioral problems.  It also requires the Council to identify the funding streams used to purchase services for children in additional to the state-local CSA pool, Medicaid, and Title IV-E funding.  It is likely this information will be incorporated into the existing biennial state progress report for CSA.


SB 1181 adds new requirements for the Office of Comprehensive Services, the state office that oversees this program.  First, the Office must now report to the State Executive Council all expenditures associated with serving children who receive CSA-funded services.  This report must include all services purchased with pool funds, all treatment, foster care management and residential care funded through Medicaid, and any child-specific payments made through Title IV-E.


Also, the Office must report to the Council on the nature and cost of all services provided to the population of at-risk and troubled children identified by the Council as within the scope of the CSA program.


Third, the Office must develop and distribute to local governments model job descriptions for CSA coordinators.  It must also provide technical assistance to localities as requested, to help them set priorities for a CSA coordinator’s job to maximize program effectiveness and minimize spending.  Localities pay the majority of costs for this position.


Finally, the Office must develop and distribute guidelines to localities regarding the development and use of multidisciplinary teams in order to encourage the use of such teams and thereby reduce the workload for Family Assessment and Planning Teams (FAPTs) to allow those teams to devote more time on complex and potentially costly cases.  A number of local governments currently use multidisciplinary teams; they must get approval to use such teams from the State Executive Council.


One additional CSA bill met with the General Assembly’s approval.  SB 1506 (Hanger), deals with judicial assignment of children within the CSA system and the ability of local CSA teams to provide the court with alternative plans of treatment for consideration.  If, prior to final disposition by the court, the court is requested to consider a level of service not identified or recommended in the report submitted by the local CSA team, the court shall ask the local CSA team to submit a second report characterizing comparable levels of service to the requested level of service.  The court retains final authority to decide what services to order for a child and family.  

Mental health reform clarifications enacted


The General Assembly rapidly approved HB 2060 (Hamilton), a bill to clarify issues raised in the package of mental health reform legislation passed during the 2008 session.  The bill clarifies that a court or magistrate can extend an law-enforcement initiated emergency custody order for two hours if good cause exists (such as a community services board identifying a suitable facility for temporary detention or the need for a medical evaluation).  Otherwise, the four-hour time limit for emergency custody remains in place.  It also clarifies the right of the mental health examiner to attend an involuntary commitment hearing either in person or by electronic communication and not be excluded due to an order of sequestration of witnesses.  This also applies to the representative of the CSB that prepared the preadmission screening report.  The bill also requires that the prescreening report be made part of the court record.  Finally, the bill clarifies the time limit for a clerk of court to certify and forward to the Central Criminal Records Exchange a copy of the involuntary commitment order (no later than the close of business the following business day) and for mandatory outpatient treatment (by the close of that business day).  The bill has an emergency clause, so it will take effect upon signature by the Governor.

Local Authority

Staff contact: Mark Flynn (mflynn@vml.org) 


HB 1735 (Valentine) allows any locality to create an arts and cultural district law to apply to any locality.  If a locality adopts an arts & cultural district, it may grant business license and permit fee exemptions for qualifying businesses and may employ expedited review procedures to allow renovations and construction to be carried out more quickly. 


The existing moratorium on annexation was extended to 2018 by SB 1469 (Quayle), SB 1287 (Newman) and HB 1697 (Lohr).  The moratorium applies to nine cities.  

Personnel

Staff contacts: Tim Ailsworth (tailsworth@vmlins.org)  


Currently if law enforcement officers are exposed to another person’s bodily fluids, the other person is deemed to have consented to being tested for HIV or the various strains of hepatitis.  HB 2141 (Miller) and SB 1107 (Northam) put paramedics, volunteer and paid firefighters and emergency medical technicians in the same posture as law enforcement officers.  SB 1107 also provides that when a first responder is asked to transport someone with a communicable disease, the responder must be notified as to the general condition of the patient and any precautions to be taken.  Currently the transferring facility can exercise discretion as to whether to give that notice or not.


HB 1674 (Purkey) and SB 1158 (Saslaw) require pharmacists to use generic drugs in filling workers’ compensation prescriptions unless the treating physician marks the  prescription “brand medically necessary” or if a generic is not available.  The bills should reduce drug costs for both public and private employers. 



HB 2515 (Tata) increases the maximum tax rate that may be assessed on uninsured or self-insured employers from 0.25 percent to 0.5 percent. The revenues from this tax fund the uninsured employer’s fund established under the Worker’s Compensation. The increase sunsets July 1, 2012.
Public Safety

Staff contact: Kimberly Pollard (kpollard@vml.org) 


SB 1513 (Smith) and HB 1655 (Carrico) state that reasonable attorney fees, expenses and court costs may be awarded to any entity that prevails in an action challenging an ordinance, resolution or motion as being in conflict with a locality’s authority to control firearms pursuant to § 15.2-915.  The legislation as introduced required that attorney fees to be awarded.

Attorney fees may also be awarded to the prevailing party in an action challenging an administrative action taken in bad faith as being in conflict with the section.  The bills originally mandated that court fees shall be awarded.


HB 2528 (Cole) as passed by both houses allows localities that hold gun buy-back programs to dispose of the guns instead of requiring that they be sold to local gun dealers, as was required under the original legislation. The locality will be required to adopt an ordinance to have a buy-back program prior to holding a gun buy-back day.  However, advertising the buy-back will only be required if an auction is held to sell the guns to local gun dealers, not if the locality plans to destroy the guns.

Authority over guns in public buildings defeated


SB 1053 (Whipple) would have authorized localities to prohibit carrying weapons into most public buildings.  SB 832 (Locke) would have authorized the prohibiting of guns in public meetings.  VML supported the bills, asking the committee that killed them to allow localities to apply the same standard that the state leadership has applied to the General Assembly Building.  Both bills were killed in the Senate Local Government Committee.  

Retirement / Benefits

Staff contact: Mary Jo Fields (mfields@vml.org)

Enhanced retirement benefits for jail deputies required


HB 2065 (Hamilton) requires that enhanced retirement benefits be provided to employees of regional jails.  Cities and counties were required to extend these benefits to sheriffs and deputy sheriffs in 2007, but regional jail authorities were not included in that legislation.  All but four authorities already extend these benefits to their deputies.  The enhanced benefits for the deputies include retirement at age 50 with 25 years of service and an annual retirement supplement until Social Security retirement age.  In addition, the jail authorities would have the option of increasing the multiplier to 1.85 percent of salary.  The annual cost to the affect authorities is about $1 million a year, which will be reflected in higher retirement contribution rates.  

Taxation

Staff contact: Neal Menkes (nmenkes@vml.org)


HB 2084 (Purkey) exempts certain pollution control equipment and facilities from local property taxes.  The Senate adopted two amendments which made the bill less objectionable. The final version of the bill makes it clear that the tax exemption does not include the land on which such equipment or facilities are located.  In addition, the bill has a delayed effective date of the tax year beginning on or after January 1, 2011.  


HB 2583 (Merricks) provides that no less than 10 percent of local government investment pool assets, which are managed by the State Treasurer, shall be invested in time, savings, or demand deposits at financial institutions qualified to accept public deposits under the Virginia Security for Public Deposits Act.  The provisions of the bill will not become effective unless reenacted by the 2010 Session of the General Assembly.


HB 2135 (Miller, J.) and SB 1157 (Saslaw) as originally proposed would

have required the recordation tax on deeds to be based solely on actual consideration, even when the consideration is less than the actual value of the real estate conveyed by the deed. The bills were altered to specify that any person who knowingly misrepresents the consideration for the interest in a property conveyed by a deed would be guilty of a Class 1 misdemeanor. In addition, if an understatement of the consideration was fraudulent with intent to evade a tax, the penalty would equal 100 percent of the tax due on the understatement along with interest.  The provision dealing with actual consideration being the sole basis for the recordation tax was dropped.  The General Assembly also approved a budget amendment directing the Department of Taxation to review the dollar magnitude of changing the recordation tax to actual consideration only.


HB 2308 (Melvin) and SB 1003 (Quayle) shorten the notice requirements

to 14 days for the public hearing every locality must hold prior to increasing its real property tax when that locality’s assessment of real property results in an increase in real property tax revenue of greater than 1 percent over the prior year’s revenue. The 14-day notice requirement would apply for any hearing that occurs in a year in which neither a general appropriation act nor amendments to a general appropriation act providing appropriations for the immediately following fiscal year have been enacted by April 30 of that year.  Gov. Kaine has already signed into law HB 2308 (Chapter 30 of the 2009 Acts of Assembly).


As introduced, HB 2472 (Hugo) and SB 1419 (Watkins) would have provided loopholes in the current statute that would have allowed almost any item subject to business personal property tax (e.g., heavy equipment, computers, and office furniture) to be taxed at a much lower rate.   The compromise proposal adopted by the General Assembly makes clear that 1) localities other than those imposing merchants’ capital tax can enact the daily rental tax; 2) brings the daily rental tax under the local business tax appeals process; and 3) creates a new category for heavy equipment rental businesses. These will be subject to a daily rental tax rate of 1.5 percent (rather than the 1.0 percent imposed on all other rental businesses).


SB 891 (McDougle) and HB 2607 (Hugo) allow any locality that collected telecommunications and television cable funds from local taxes adopted on or before January 1, 2006, but did not submit or submitted incorrectly the information to receive a percentage share of the communications sales and use tax, to report such collections to the Department of Taxation to begin to receive a percentage share of the tax revenues.


HB 2182 (Phillips) amends present law to allow localities to exempt disabled veterans, non-disabled veterans, and the surviving spouses of veterans from local vehicle license fees and taxes.  SB 1200 (Puckett) is a similar bill.  The difference is that SB 1200 does not separate disabled veterans and honorably discharged veterans.  In other words, under SB 1200, local governments would have to exempt from taxation all honorably discharged veterans and could not provide an exemption just for disabled veterans. Gov. Kaine may send down amendments to conform the bills; if he just signs them, the bill signed last supercedes the other. 


HJR 647 (O’Bannon) amends the constitution to increase the size of the Revenue Stabilization Fund by 50 percent (from 10 percent to 15 percent of the state’s average annual tax revenues derived from income and sales taxes for the last three years). 


The good news is that HB 2205 (Frederick), which would have repealed local Business, Professional, and Occupational License (“BPOL”) taxes, was defeated.  In FY07, the BPOL Tax generated more than $651.9 million for the counties, cities, and towns that imposed the tax. The BPOL Tax is imposed in all 39 cities, 54 of the 95 counties, and many of the towns of the Commonwealth.

Property tax constitutional amendments abound

Staff contact: Mary Jo Fields (mfields@vml.org)


Four constitutional amendments dealing with various aspects of local property tax exemptions were endorsed by the 2009 session this year.  The amendments will have to be adopted in identical form in the 2010 session before submission to the voters in the November 2010 general election.


HJR 648 (O’Bannon) and SJR 275 (Puller) exempt veterans who have a 100 percent permanent, service-connected disability from paying property taxes. The exemption applies also to surviving spouses, and only to the principal residence.


SJR 332 (Petersen) amends the constitution by authorizing the General Assembly to allow localities to exempt or partially exempt from taxation “property, including real or personal property, equipment, facilities, or devices” that meet green criteria. The amendment does not allow the General Assembly to grant those exemptions, however, as was the case in the original version of the resolution. 


HJR 688 (Cole) amends the constitution to authorize the General Assembly to allow local governments to either waive or establish their own income or net worth limitations for purposes of granting real property tax relief for the elderly or disabled. 

Transportation

Staff contacts: Joe Lerch (jlerch@vml.org) and Neal Menkes (nmenkes@vml.org)

HB 1645 (Marshall, D.) and SB 1438 (Miller, Y.) increase from one-third to two-thirds the portion of a city or town's urban highway system construction funds that can be used to service debt.  Gov. Kaine has already signed HB 1645 into law (Chapter 52 of the 2009 Acts of Assembly), meaning the legislation will take effect on July 1, 2009.

SB 1532 (Saslaw) changes the tax rate on fuels sales in Northern Virginia as well as the process by which the tax is collected.  The tax rate is increased from 2 percent to 2.1 percent.  Also, retailers would no longer collect the tax at the gas pump.  Instead, fuel distributors would collect the tax at the time of making a sale to Northern Virginia retail dealers. 

Miscellaneous

Statewide restaurant smoking ban approved


Smoking is prohibited in all indoor restaurants, bars and lounge areas, effective Dec. 1, 2009, under HB 1703 (Cosgrove) and SB 1105 (Northam).  Exceptions are provided for private clubs or for portions of restaurants used for private functions, if the area has a separate ventilation system and is structurally separated from the rest of the restaurant. Smoking also is permitted in outdoor patios.  


Staff contact: Mary Jo Fields (mfields@vml.org)
Local self insurance pool mergers approved


HB 1756 (Hargrove) and SB 1372 (Ruff) permit a local government workers’ compensation pool to merge with a local government property and liability pool. This bill will allow the Virginia Municipal Group Self Insurance Association to merge into the Virginia Municipal Liability Pool. 


Staff contact: Tim Ailsworth (tailsworth@vmlins.org) 

Special elections for constitutional officers changed


HB 1771 (Pollard) provides that a special election for a vacant constitutional office in localities with populations of 15,000 or less be filled at the November general election in November, rather than at a more promptly scheduled special election.  

The bill has an emergency clause, which means that it will take effect upon signing by the governor.  The bill will allow for some savings to both localities and the state. 


Staff Contact: Mary Jo Fields (mfields@vml.org)

Residence of voters defined


HB 1878 (Cosgrove), SB 848 (Edwards) and SB 1188 (Blevins) define what constitutes residency when establishing the qualifications of a voter.    

Both domicile and abode are required for residency as a qualification to vote.  The bills require that to establish domicile, a person must live in a particular locality with the intention to remain there.  A place of abode is defined as the physical place where a person dwells.  The State Board of Election is instructed to develop guidelines to ensure the uniform application of the law for determining residency.  This part of the legislation arose over different approaches by registrars to determining residency, often as regards to students.  


The bills also allow for the hiring of election workers to help close the polls and transmit the vote totals, and allow voters to wear clothing, stickers, etc., that endorse candidates.  Earlier versions of HB 1878 and SB 1188 required electronic poll books, a decrease in the size of precincts, and a requirement to hire officials to help closes the polls.  While the electronic poll books part of the bills did not survive, the budget contains language stating that electronic poll books will be used in the November 2010 election.


Staff Contact: Mary Jo Fields (mfields@vml.org) 

Slight leeway on DREs allowed


HB 2422 (May) and SB 988 (Colgan) will allow localities to acquire touch screen electronic voting machines (DREs) on a temporary basis to conduct a special election.  These bills allow a small exception to the current prohibition on local acquisition of new touch screen machines.


Staff Contact: Mary Jo Fields (mfields@vml.org) 

Religious freedom bill defeated in committee

SB 1072 (Martin) would have allowed sectarian prayers at public events, and thus would have raised the potential for numerous lawsuits to be filed against local governments and other governmental entities.  The bill was defeated by the Senate Courts of Justice Committee.  Committee staff said that the bill as written could be unconstitutional.  

Please be sure to thank the senators who voted to pass the bill by:  Senators Marsh, Saslaw, Stolle, Norment, Howell, Lucas, Edwards, Puller and Deeds.  Voting to not pass by were Sens. Quayle, Reynolds, Cuccinelli, Obenshain, McDougle and Hurt.  


The Senate courts committee also defeated another bill dealing with public prayer.  HB 2314 (Carrico) would have state police chaplins to offer sectarian prayers.


Staff contact: Randy Cook (wrcook@mmpec.com)   

Scores of bills defeated in 2009 session


Some of local governments’ greatest successes are in defeating bills that take away local government authority or impose expensive new requirements and mandates.  Some of the bills that were defeated were reported on earlier in this bulletin.  Here is a listing by category of additional bills that did not survive the session.  While many of these bills would have been harmful to local governments, some were supported by VML and local governments.   


Education

· HB 2018 (Rust) and SB 1226 (Barker) would have created the Virginia School Construction Revolving Fund for financing elementary, secondary, or vocational education school projects. 

· HB 2063 (Hamilton) and SB 1342 (Reynolds) would have eliminated the requirement that school divisions conduct a triennial census of school-age children and would have based the distribution of the sales tax for public education on average daily membership instead of school age people. 

Eminent Domain

· HB 2107 (Bulova) would have restricted a locality’s ability to exercise “quick take” condemnation authority under §15.2-1904 by limiting the use of “quick takes” to actions involving (i) streets and roads, (ii) drainage facilities, (iii) water supply and sewage disposal systems, including pipes and lines, and (iv) oyster beds and grounds.

Environmental Quality

· HB 2387 and SB 1252, the Green Public Buildings Act, would have required any public body (including local governments and schools) to design and build new buildings either to a LEED silver standard or Green Globes two globe standard. 

· HB 1728 (Cole) would have exempted commercial development from road impact fees.

· HB 2591 (Caputo) would have changed the current DEQ Biosolids Permit Program by mandating sampling and testing during site visits and at the request of any health complaint accompanied by the recommendation of licensed medical professional.

Local Authority

· HB 1616 (Marshall) would have required non-salaried citizen members of any board, commission, or council that advises on land use policies within the locality to file a disclosure form of their personal interests and to have made annual disclosures of their interests in real estate located in the county, city, or town in which they are appointed. Such individuals would also have had to disqualify themselves from participating in any transaction involving their real estate interests.

· HB 1879 (Cosgrove) and HB 2355 (Landes) would have given local governments the option to publish official notice of public hearings and local ordinance summaries on the Internet, public access TV or automated voice or text alert system.

· HB 2120 (Nichols) would have permitted localities to charge a property owner for the cost or expenses of abating graffiti that occurs on his vacant property, and to collect such charges as taxes are collected. If the charges remain unpaid, they would have constituted a lien and become enforceable in the same manner as unpaid local taxes. 

· HB 2125 (Byron) would have allowed a locality to require, by ordinance, that a person applying to the local governing body, local planning commission or board of zoning appeals for a planning or zoning matter shall post a sign notifying the public of the place and time of the public hearing regarding his property, the cost of which may be paid by the applicant. 

· HB 2613 (Hall) would have required localities to phase out the acceptance of cash proffers by July 1, 2014.

· HB 2628 (Griffith) would have provided that no local public body would be able to purchase construction in excess of $200,000 from another public body’s contract that is more than 75 miles from the local public body procuring the construction.

· HB 2653 (Bulova) would have required that the owner of single-family dwelling could not be charged with a zoning violation unless the locality had provided written notice of the tenant’s conduct to the landlord.

· SB 812 (Cuccinelli) and SB 1129 (Petersen) would have authorized local governments to publish information relating to warrants paid by the locality.

· SB 1072 (Martin) would have allowed sectarian prayers at public events, and raised the potential for numerous lawsuits to be filed against local governments and other governmental entities.

· SJR 335 (Watkins) would have eliminated the word “independent: in the definition of city in the Constitution.

Personnel

· HJR 640 (Saxman) and SJR 347 (McDougle) would have placed the state’s right to work act in the constitution. 

· SB 821 (Stuart) would have presumed that an accident would be compensable under the workers’ compensation act if a worker were found dead or had a serious brain injury.

· HB 1749 (Pogge) would have extended the workers’ compensation infectious disease presumption to sewage workers, has been dropped by the patron.

· HB 1959 (Mathieson) would have required localities to save the job of public safety employees for up to two years.

· HB 2252 (Barlow) would have expanded the statute of limitations for public safety employees who are exposed to a covered infectious disease on the job to up to two years from diagnosis.

· HB 2272 (Poindexter) would have relieved general contractors of the responsibility to ensure that sub contractors were providing workers compensation coverage to employees.

· HB 2478 (Hugo) and HB 1958 (Mathieson) would have expanded the workers’ compensation infectious disease presumption law to cover any public safety employee for any disease contracted by a public safety employee for a disease declared by the governor to be a public health emergency.

· HB 2590 (Ebbin) would have established different accounting standards for post employment benefits.

· SB 887 (McEachin) would have provided that firefighters or emergency medical technicians may have a witness of their choice present during an interrogation, as long as the interview is not unduly delayed. 

· SB 1541 (Stolle) would have provided that an officer must be given reasonable notice before being questioned in an administrative investigation as long as the notice will not jeopardize the investigation or public safety. 

Public Safety

· HB 1801 (Loupassi) would have authorized special conservators of the peace employed by a locality to use flashing blue lights in their vehicles. The bill also would have exempted special conservators of the peace employed by a locality from the prohibition against wearing a uniform with an insignia containing the seal of Virginia.

· HB 1815 (Morrissey) would have prohibited public employers from asking applicants questions about criminal history except for certain violent felonies.

· HB 1910 (BaCote) would have allowed localities to adopt an ordinance that would have prohibited firearms, ammunition, or components or combinations thereof in libraries owned or operated by the locality.

· HB 2021 (Rust) would have allowed the impoundment of motor vehicles by people found to be driving without an operator’s license if they had been convicted previously of such an offense.

· HB 2263 (Kilgore) would have moved oversight and governance of animal control officers from the State Veterinarian to the Department of Criminal Justice Services.

· HB 2384 (J. Scott) would have allowed localities to enact a local safety belt ordinance consistent with state law.

· SB 950 (Howell) would have authorized persons who have reason to believe that a canine is dangerous to apply to a magistrate for a summons requiring the owner to appear in court.

· SB 1386 (Stolle) would have suspended state support for local and regional jail construction.

Retirement & Benefits

· HB 1742 (Pogge) would have permitted locality to provide for automatic enrollment of all employees in a deferred compensation plan.

· HB 1858 (Shannon) would have allowed localities to raise the multiplier for all employees from the current 1.70 percent of average final compensation to 1.85 percent.

· HB 1915 (Crockett-Stark) would have excluded police departments and sheriffs offices from paying investigative charges associated with applications for Line of Duty benefits.

· HB 1960 (Matthieson) would have required employers to continue offering health insurance benefits to employees (and eligible beneficiaries) receiving Line of Duty benefits.

· HB 2154 (Purkey) would have established a define contribution plan in lieu on the defined benefits plan under VRS.

· SB 1205 (Puckett) would have allowed localities to extend enhanced retirement benefits to constitutional officers and local chief administrative officers.

· SB 1327 (McEachin) would have raised the health insurance credit for all school employees (not just teachers).

Taxation

· HB 1730 (Cole) and SB 1272 (Vogel) would have required a sunset date on all bills that add new taxes or fees or increase the rate of existing taxes or fees. The sunset dates would be required for both state and local tax or fee bills.

· HB 2601 (Massie) and SB 1514 (Smith) would have required that the notice of a new assessment be sent to the taxpayer at least 30 days prior to the date of a hearing to protest the assessment.  In addition, the bill required additional information be included with every notice, including the new tax rate, the total amount of the new tax levy, the total amount of the prior year’s tax levy, and the percentage change in the new tax levy from the prior year’s tax levy.  

· HB 2635 (Cline) would have authorized local governments to publish certain information relating to warrants paid for the locality by the local treasurer. 

· HJR 686 (Brink) and SJR 333 (Whipple) would have allowed localities to have the authority to enact a homestead exemption (constitutional amendments).

· HJR 789 (Loupassi) would have limited state appropriations in a year to the preceding year’s total adjusted by inflation and population growth (constitutional amendments).

· SB 1342 (Reynolds) would have removed the requirement for school divisions to conduct the triennial census (the sales tax dedicated to education is distributed on the basis of school age population as determined by the census). 

· SJR 349 (Newman), a constitutional amendment that would have allowed localities to cap annual increases in assessments (constitutional amendments). 

Transportation
· SB 979 (Stuart) would have permitted local governments to establish a modest fee ($10) on motor vehicle violations to purchase fuel for local law enforcement vehicles was left in a house committee without ever being considered. Both VML and the Virginia Sheriffs’ Association supported the measure. 

· HB 1731 (Cole) would have permitted the display of only one license plate on motor vehicles as opposed to the current requirement for the display of both front and rear license plates. 

· HB 1579 (Oder) proposed a special transportation-financing scheme for Hampton Roads, Northern Virginia, the Richmond Highway Construction District, the Staunton Highway Construction District, and the Salem Highway Construction District.  The bill would have pitted education, transportation, public safety and health care against one another for funding by authorizing the transfer of up to $1 billion a year from the general fund to pay for transportation projects in the five highway construction districts.

· HB 1723 (Albo) would have created a new maintenance allocation formula for the primary and secondary systems based on vehicle miles traveled and vehicle registrations and not by condition or need. In effect, the bill would have shifted funding between the nine construction districts, bumping up Northern Virginia’s share of primary system funding by more than 100 percent over its current share and Hampton Road’s secondary system allocations by 230 percent over its current share.

Miscellaneous

A number of bills allowing early voting or broader access to absentee voting, including HB 1620 (Dance), HB 1621 (Dance), HB 1644 (O. Ware), HB 2496 (Alexander), SB 810 (Howell), SB 819 (Lucas), SB 1010 (J. Miller).

All legislation creating a bipartisan redistricting commission to either advise the legislature on redistricting or to be in charge of the redistricting process, including at least five bills and five constitutional amendments.  

HB 1780 (Athey) would have changed the requirements for the holding of special elections and the filling of vacancies.  The bill would have overridden charters and special legislation. The bill failed on the final day of the session after a number of counties that operate under special forms of government objected to the bill’s provision that would have overridden their specific processes for calling special elections and filling vacancies.  

HB 2438 (Poisson) and SB 1320 (Northam) would have encouraged the use of electronic transactions in election administration.

SJR 346 (Vogel) would have created a committee to study the organization and structure of local governments.

HB 1620 (Dance) would have eased the current requirements on early voting. 
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