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Introduction

The General Assembly, in the 2006 session, enacted new law regulating cable TV franchising.  The law rewrote the rules for granting a franchise to cable TV companies and to the new entrants in this market the telephone companies.

Under the new law, franchising is obtained at the local level.  In contrast, some other states with recent legislation such as Texas created a state-wide franchising process.  Here, the process will begin with negotiation with the new entrant for a negotiated franchise. After the negation period, the applicant may choose to require the locality to permit it to operate under an ordinance cable franchise.  Most of the terms of an OCF are set out in the legislation, including build-out, customer service standards, the number of public access, educational and governmental channels the operator must carry and many other terms.  See Va. Code § 15.2-2108.19 et seq.  The OCF rules also apply when the incumbent cable operator is ready for a renewal of its franchise.
To assist local government prepare for the new requirements, VML and VACo are proud to present a model ordinance cable franchise.  The model was developed by a group of local government attorneys who handle cable TV regulation from around the Commonwealth.  Tim Lay, an attorney with the Washington, D.C. firm of Spiegel & McDiarmid, who specializes in cable TV regulation, reviewed and edited the model.

The model is being made available to all members of VML and VACo in a Microsoft Word format.  The attorney for any locality considering the model should tailor the ordinance to meet the specific needs of the locality.  We recommend that any substantive changes be carefully reviewed before adopting them.  Prior to adopting the model, the comments and footnotes should be removed.
The ordinance may be enacted at any time.  If it is adopted prior to the locality’s receipt of a request for a franchise by a new entrant or a request by the incumbent for a renewal, it will need to be supplemented when an application is received.  The advantage of adopting the ordinance in advance is to let applicants know what to expect when they come to the locality.
The Federal Communications Commission recently issued an order regulating cable TV franchising.  Several of the provisions of the order conflict with the new Virginia law.  However, the FCC order specifically rules that it does not apply in Virginia.  The FCC reasoned that it wanted to give deference to any states that had recently adopted cable TV franchising laws.  Local governments in states that are not exempted will suffer under the order.  The National League of Cities, National Association of Counties, National Association of Cable Televisions Administrators and Officers and others plan to challenge the order in federal court.  At least for the time-being, Virginia remains exempt from the order and the model OCF may be used.

VML and VACo appreciate the assistance from the group of attorneys who participated in developing the model.  As you use this model, please feel free to contact Phyllis Errico, General Counsel of VACo (perrico@vaco.org) or Mark Flynn, Director of Legal Services for VML (mflynn@vml.org). 
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