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• Introduction 

- 46% of Local Government Employees Unionized

- National Labor Relations Act – 1935

Established Bargaining Rights & Rules in Private

Sector

- Kennedy Executive Order – 1962

Extend Bargaining to Federal Employees

- Patchwork of State Law – No National System

Governs State & Local Bargaining
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Collective Bargaining:  Expectations and Experiences

· Introduction says while unions in private sector “declined precipitously to around 9 percent of…the workforce, public sector unions remain robost.”  33% federal, 35% state, and 46% local employees “covered.”

· Currently, in recognition of Constitutional limits (Commerce Clause), federally guaranteed right to join labor orgs and bargain collectively does not extent to state (hence local) employees unless granted by state law.

· History and Legal Framework of Collective Bargaining
     -  Important to understand how collective bargaining actually works by looking at historical

        and legal context…especially with our lack of first hand experience in VA.
     -  1935 National Labor Relations Act.  1932 Roosevelt elected.  25% unemployment.

       NLRA gave workers and unions strong rights to demand bargaining.  With moderating

       leg. (e.g. 1947 LMRA – Taft-Harley Act) defined rules for constituting and certifying

       bargaining units and agents, what constitutes an unfair labor practice,  what rules control

       the negotiations process, who governs the process (NLRB).

       -  1962 – Kennedy Executive Order extended it to federal employees.  Civil Service

          Reform Act of 1978 codified these.  Rapid growth of public sector unions – like AFGE – 

          follows at federal level, and AFSCME and NEA at state/local level.

       -  Patchwork of State Laws. Generally, NE and mid-west (strong industrial union base)

          enabled public sector collective bargaining following closely federal models.  Sunbelt 

          more restrictive or not at all.  Some have “meet and confer” option.  Florida Public 

          Bargaining Law 1974.
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• Virginia Code, Sec 40.1-57.2

Prohibition against collective bargaining

• “Union” v. “Association” Distinction 
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· Virginia has been a strong “right to work” state

-  VA Code Sec 40.1-57.2 “Prohibition against collective bargaining”

-  “No state, county, municipal, or like governmental officer, agent or governing body is vested with or possesses any authority to recognize any labor union or other employee association as a bargaining agent of any public officers or employees, or to collectively bargain or enter into any collective bargaining contract with any such union or association or its agents with respect to any matter relating to them or their employment or service.”  (1993, cc 868, 879)

· Employee Associations are permitted.  They lobby and support their members, but have no standing to negotiate on behalf of employees.  But it’s best to reserve the word union to organizations which represent employees in a bargaining unit for purposes of collective bargaining.  So, no “unions” in Virginia.

· Discuss variations in local practice:  “meet and confer,” de facto recognition.
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• Definition:

“Collective bargaining is a continuous process in which    

representatives of government employers (management) 

meet with employee representatives (the union) to jointly 

establish the terms and conditions of employment for 

members of the bargaining unit.”

• Really Two Processes

- One ends with Certification or Decertification of a

Bargaining Unit

- Other ends with a Collective Bargaining Agreement
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·  Collective Bargaining Process outlined in text.

-  Definition from text uses words charged with meaning because of federal law and follow on state law.

-  See Exh 4-5 (p. 110)  Shows major processes.  One process ends with certification of a union, the other ends with a collective bargaining agreement.
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• Process for Recognizing an Exclusive Collective

Bargaining Agent 

- Determining the Bargaining Unit

- Electing a Union, or No Union

- Certifying the Union by PERB 
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-  Unit determination not a given, often contested.  Depends on a “community of interest.”  Who is managerial?  Administrative?  Front line?  Confidential?

-  Recognition – can be voluntary based on cards signed; or require by a “representation election.”  Usually a campaign, secret ballot.  Results in “right of exclusive representation” through certification by state version of NLRB or Federal Labor Relations Council, which is a often styled PERB – Public Employee Relations Board.

-  Employers must be very careful not to be guilty of an unfair labor practice during campaign.  No threats or promises, but management can state its opinion about it.  Campaigns usually adversarial, very stressful on organization.

-  Unions wants:  1.  Everyone must join union (closed shop), or pay to be represented.

-  Pensacola organizing effort:  Bob Putre’s job:  1)  teach managers, city council. 2) challenge cards signed.  3) talk to employees to learn their real issues.  4)  buy time to fix underlying problems.  5)  win election, if held.

-  Many employee groups use the threat of collective bargaining for leverage never intending to actually certifying a union.
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• Process for Collective Bargaining Agreements

- Negotiating in “Good Faith” Over “Wages, Hours

and Terms and Conditions of Employment.”

- Resolving Impasse:  Fact Finding?  Mediation?

Arbitration?  Strike?  “Don’t Fund It?”

- Administering “Exquisite Detail” of Contract

- Grievances and Labor-Management Committees

• Critical Issue of Sovereignty 
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-  Once recognized, contract negotiations begin.  CM usually represents locality w/ lawyer and consultants.  High stakes.  Adversarial relationship typical.

-  “Bad faith” negotiations result in “unfair labor practice.”

-  From NLRA:  bargain over “wages, hours and terms and conditions of employment” a Pandora’s box of possibilities.

-  Union wants to “check off” of dues – big bargaining chip, decision making control.

-  Management wants management prerogatives – decision making control.

-  Impasse settled by fact finding?  “Special Master?” Mediation?  Arbitration?  Strike?    In Florida the contract can not require legislative appropriation!

-  Contract administration:  “Live by contract, die by the contract.”  Governs relations between “management” and  “employees” in “exquisite detail.”  Disputes in administration settled by consultation?  Grievance procedure?  Arbitration?  Strike?  (often outlawed yield “blue flu”)

-  Use of Labor – Management Committees.  (Really co-management of issues covered in contract.)

-  Critical issue:  sovereignty – unions usurp sovereign power of the people – exercised through elected officials, to tax and spend their money.  Especially, with the right to strike and arbitration.  Union contract supercedes “Personnel Manual” or “Civil Service System.”  “Union resistance has doomed many a reinventing-government initiative.”
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