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Town of Herndon Virginia

Town Attorney’s Office

Richard B. Kaufman, Town Attorney

October 20, 2009
THE VIRGINIA FREEDOM OF INFORMATION ACT

I.
Introduction

Policy:

a.
Meetings and records open

b.
Government open

c.
In a representative democracy, citizens must know what is going on, so they can participate

d.
Attempt to preserve and strengthen democracy

II.
Meetings

Subcommittees:

a.
 Act applies to “public bodies”

b.
Public body includes “committees or subcommittees of the public body created to perform delegated functions of the public body or to advise the public body.”  § 2.2-3701, Code of Virginia, definition of “public body.”

c.
Covered by act, even if only two

d.
The subcommittee is its own public body

Work sessions and retreats:

a.
Covered as meetings even if “informal assemblage” of as many as three

b.
Purpose and prearrangement test

c.
Purpose: “discussion or transaction of any public business” and

d.
Prearranged for that purpose § 2.2-3707(G), Code of Virginia  

e.
Public forum or candidate appearance: not covered by act where purpose is to inform the electorate 

Social:

a.
Not covered by the act

b.
Sometimes difficult: town reception with strong social aspect, yet official town function

c.
Purpose and prearrangement test

d.
Would not comply with act, unless clear that purpose and prearrangement test would require it § 2.2-3707(G), Code of Virginia

Notice:

a.
Posted notice three working days before meeting.  Notice posted in Town Clerk’s office and in prominent public place.  Notice of meetings shall be furnished to any person who requests such notice and may be electronic notice unless person noticed objects and requests written notice § 2.2-3707(C)(E), Code of Virginia.

b.
Regular meetings: annual written notice is sufficient

c.
Need to give individual notice of special meetings. 1991 Report of Attorney General at 5

d.
Electronic notice of meetings is encouraged

Agenda information:

a.
“At least one copy of all agenda packets and, unless exempt, all materials furnished to members of a public body for a meeting shall be made available for public inspection at  the same time such documents are furnished to the members of the public body.”  § 2.2-3707(F), Code of Virginia.

b.
Exempt: attorney-client privilege; closed meeting items

Minutes:

a.
Need to be taken at all meetings except committee meetings, except where membership includes a majority of Council.  § 2.2-3707(I), Code of Virginia.

Voting:

a.
Must be public.  § 2.2-3710, Code of Virginia

b.
Cannot vote by “secret or written ballot”

c.
Cannot vote in closed meeting; must take vote in open session and reasonably identify substance of item voted on § 2.2-3711(B), Code of Virginia.

Telephone or electronic meetings:

a.
Illegal, except in case of emergency declared by Governor.  § 2.2-3708, Code of Virginia

b.
Members must all be present

c.
May not meet simultaneously in computer “chat room”

d.
May send and receive email

e. Email messages are public records and subject to disclosure

f. One member of council subject to emergency or disability may participate electronically under limitations, §2.2-3708.1, Code of Virginia

Polls: 

a.
Legal for manager or other staff or Councilmember, or Mayor, to poll Council by telephone or other electronic means.  § 2.2-3710, Code of Virginia.

III.
Records

a.
All public records (unless exempt) are open for inspection and copying by citizens. § 2.2-3704(A), Code of Virginia.

b.
Records “prepared, owned, or in the possession of a public body or its officers, employees or agents in the transaction of public business.”  § 2.2-3701, Code of Virginia, definition of “public records” 

c.
Includes personal notes of Councilmember used in transaction of public business.  § 2.2-3701, Code of Virginia, definition of “public records”; 83-84 Report of Attorney General at 437

d.
Includes staff notes and files

e.
Includes email messages of Councilmember to Manager or Mayor

Executive privilege:

a.
“[W]orking papers and correspondence . . . of the mayor or other chief executive officer of any political subdivision” § 2.2-3705.7(2), Code of Virginia

b.
Mayor “or” chief executive

c.
Usually claimed by Manager; claimed by Mayor in Herndon

d.
Not apply to Councilmembers

e.  
Loses privilege when document distributed to Council
IV.
Closed Meetings

Proper subjects.  § 2.2-3711(A), Code of Virginia:

a.
Prospective candidates for employment or appointment; promotion; salaries; discipline relative to specific employees
b.
Acquisition or use of real property for public purpose or disposition of property where disclosure would adversely affect bargaining position of the Town
c.
Privacy of individuals not related to public business.

d.
Prospective business or expansion of a business where no previous announcement of subject has been made.

e. Consultation with legal counsel concerning actual or probable litigation, where disclosure would adversely affect negotiating posture of the Town, or other specific legal matter requiring legal advice.

f.
Award of a future public contract, but not application of an existing public contract

Improper subjects:

a.
Budgetary questions

b.
Personnel or salary questions unrelated to specific individuals

c.
Rezonings

Motion to convene in closed meeting:

a.
State purpose

b.
Reasonably identify subject matter to be discussed

c.
Cite code section of appropriate exemption

d.
These items should be reflected in minutes 

e.
Example: “A closed meeting under § 2.2-3711(A)(3), Code of Virginia for discussion of acquisition of real property for public purpose relative to a public institutional use, where discussion in an open meeting would adversely affect the bargaining position of the Town.”

Conduct of closed meeting § 2.2-3712(C)(D), Code of Virginia:

a.
Restrict discussion to only matters specifically exempted by the motion

b.
At conclusion must publicly vote to certify “only public business matter lawfully exempted and . . . only such public business . . . identified in the motion . . . were discussed.”

c.
No minutes required

d.
Any minutes in closed meeting are not subject to disclosure.

e.
No action may be taken in closed meeting.

f.
Not legally recommended to terminate closed meeting and then resume public business, unless item is on agenda or public notified and minutes are taken.

DISQUALIFICATION & DISCLOSURE UNDER 

STATE & LOCAL GOVERNMENT CONFLICT OF INTERESTS ACT

I.
Introduction:

a.
Councilmembers face many transactions raising questions about whether they must disclose a personal interest or disclose such interest and disqualify themselves from participation
b.
Difference between (i) disclosure and (ii) disclosure and disqualification

c.
There is a proper way to disclose or to disclose and disqualify

d.
This outline deals with transactions, not contracts

II.
Mandatory Disclosure and Disqualification:

a.
Councilmember must disclose and disqualify when “the transaction has application solely to property or business in which he [or she] has a personal interest” or a Councilmember, because of relation to the transaction or persons involved, does not believe that he or she can participate “fairly, objectively, and in the public interest.” §§ 2.2-3112(A)(1) and 2.2-3115(G), Code of Virginia (1950), as amended.

b.
“Personal interest” is a technical term meaning, generally, ownership of more than 3 percent of a business; or annual income that exceeds $10,000; or property ownership interest that exceeds $10,000 in value.  § 2.2-3101, definition of “personal interest,” Code of Virginia.

c.
Personal interest in transaction exists when Council member or member of his or her immediate family has a personal interest in a business or property that (i) is the subject of the transaction or (ii) may realize a reasonably foreseeable benefit or detriment as a result of the locality’s participation in the transaction. § 2.2-3101 definition of “personal interest in a transaction,” Code of Virginia.

d.
Disqualification necessitates disclosure.

e.
May be oral or in writing. § 2.2-3115(G), Code of Virginia.

f.
Should be done at the meeting and at each meeting at which the transaction is discussed.

g.
Disqualifications should be reflected in minutes.  This requirement suggests that disqualification should be in writing.

h.
Form of disqualification, based on one prepared by the Attorney General, is attached as “A.”

III.
Disclosure

a.
Councilmember must disclose if he or she is a “member of a business profession, occupation, or group . . . affected by the transaction” and believes that he or she can participate “fairly, objectively, and in the public interest.” §§ 2.2-3112(A)(2) and 2.2-3115(G), Code of Virginia.

b.
Must contain: (i) the personal interest affected by the transaction; (ii) the nature of the Councilmember’s personal interest; (iii) that the Councilmember is a member of a business, profession, occupation, or group affected by the transaction; and (iv) statement that the Councilmember is able to participate “fairly, objectively, and in the public interest.” § 2.2-3115(G), Code of Virginia.

c.
May be oral or in writing.  Because of the technical wording that must be used, disclosure should be in writing.

d.
Form of disclosure is attached as “B.”

e.
Should be made at the meeting; but may be made in writing and filed with the Clerk of the Council “the next business day.” Subsequent disclosure should be made at each meeting at which the matter is discussed. 

f.
The decision of whether a Councilmember may participate and vote fairly, objectively, and in the public interest belongs to the Councilmember alone.  If the Councilmember cannot make such a decision, the Councilmember should disclose and disqualify. § 2.2-3115(E), Code of Virginia.  On Form A, the last two disqualification statements would cover this situation.

IV.
When Disclosure and Disqualification is not necessary.

a.
Disclosure is never wrong.

b.
Sometimes Councilmembers disclose and disqualify for insufficient reasons.  This decision, however, is the Councilmember’s alone.  Councilmembers should disclose and disqualify in any event if they do not believe they can participate fairly.

c.
No legal reason to disclose and disqualify for these reasons:

1.
service without pay on a board of trustees of a non-profit entity.  § 2.2-3101, definition of “personal interest in a transaction,” Code of Virginia.  Example: Humane Society member when Humane Society is involved in rezoning.
2.
no financial benefit.  § 2.2-3101, definition of “personal interest,” Code of Virginia.  Example: Rotary Club member when Rotary Club seeks carnival permit for club.

3.
not a personal interest.  See II(b), above.  § 2.2-3101, definition of “personal interest,” Code of Virginia.  Example: income of less than $10,000 per year from property subject to a conditional use permit.

4.
proximity to site of a transaction.  Example: living near land that is to be declared public nuisance.
5.
friendship or kinship where relative is not a spouse or other person residing in Councilmember’s household and supported by or supporting the Councilmember.  § 2.2-3101, definition of “immediate family” and “personal interest,” Code of Virginia.  Example: friend seeking tax refund.
6.
business relationship unrelated to the transaction.  § 2.2-3101, definition of “personal interest in a transaction,” Code of Virginia. Example: writing car insurance for a zoning amendment applicant.
V.
Conclusion
a.
Consult local government attorney.

b.
Follow sense of fairness and propriety.
TOWN OF HERNDON, VIRGINIA
TRANSACTIONAL DISCLOSURE AND

 DISQUALIFICATION DECLARATION

§ 2.2-3112(A)(1)

§ 2.2-3115(E), Code of Virginia (1950), as amended

______________________________________________________

Name of officer or employee:  




​​​​​                                                                                                                

Position:   
Agency:  Town of Herndon, Virginia

Transaction under consideration: 

Nature of personal interest affected by transaction:

Check one

· This transaction has application solely to property or business in which I have a personal interest; and I disqualify myself from voting and participating on behalf of my agency in this transaction.

· Even though the transaction may not have application solely to property or business in which I have a personal interest, I am not able to participate in the transactions fairly, objectively, and in the public interest; and I disqualify myself from voting and participating on behalf of my agency in this transaction.

· Even though the transaction may not have application solely to property or business in which I have a personal interest, and even though I am able to participate in the transaction fairly, objectively, and in the public interest, I disqualify myself from voting and participating on behalf of my agency in this transaction.

Date: 





_____________________________________







Title: 
Attachment A

TOWN OF HERNDON, VIRGINIA
TRANSACTIONAL DISCLOSURE DECLARATION

§ 2.2-3112(A)(2)(3)

§ 2.2-3115(G), Code of Virginia (1950), as amended

______________________________________________________

Name of officer or employee:  




​​​​​                                                                                                                

Position:   
Agency:  Town of Herndon, Virginia

Transaction under consideration: 

Nature of personal interest affected by transaction: 

I am a member of the following business, profession, occupation, or group, the members of which are affected by the transaction: 

I am able to participate in the transaction fairly, objectively, and in the public interest.
































_____________________________

Date:






Title: 

Attachment B
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